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The government claims that the regulations follow from commitments given during the passage of the 2012 act and are consistent with the "Principles and rules for cooperation and competition" put in place by the previous administration. Its critics contend that they go much further and represent a major extension of market principles in the NHS. In this they are supported by legal advice, which argues that commissioners of NHS services will be expected to make greater use of tendering, with competition becoming "the norm for placing NHS contracts." 2 The government's critics comprise general practitioner leaders who are worried that clinical commissioning groups will have to use tendering to procure all services; Liberal Democrat MPs and peers who fear this will make it more difficult to promote integrated care; and opposition politicians who interpret the regulations as confirmation that ministers are hell bent on opening the NHS up to the private sector. In the face of these concerns, the government has announced that it will amend the regulations to ensure that they are not open to misinterpretation. Statements made by ministers indicate that this means commissioners will not have to tender all services, Monitor will not force commissioners to tender competitively, and competition will not take precedence over cooperation and integration. 3 The decision to make these changes less than a month before the provisions of the 2012 act come into effect is embarrassing for the government. It reflects both the influence of the Liberal Democrats within the coalition and the need to retain the support of GP leaders, who will play a key role in the work of clinical commissioning groups. If these leaders had walked away at this stage, the edifice on which the reforms are based might well have crumbled to the ground even before it had come into being.
Underlying the debate about the precise wording of the regulations is the more important question of the government's intentions regarding the role of markets in the NHS. On this question there is room for legitimate doubt in the light of the debate on the 2012 act and the amendments made after the work of the NHS Future Forum. Particularly important was the change to Monitor's role from an original duty to promote competition to a revised duty to protect and promote the interests of people who use healthcare services, and in so doing to prevent anti-competitive behaviour.
These amendments may have watered down Andrew Lansley's ambitious plans to apply market principles to the NHS, but the architecture of economic regulation set out in part 3 of the 2012 act remains in place. A key element in this architecture is the role that the Office of Fair Trading (OFT) and the Competition Commission will play in the future NHS. In the debate about the regulations, the involvement of the OFT in assessing the proposed merger of two NHS foundation trusts in the south of England has gone largely unnoticed. The OFT is also investigating the proposed merger of an NHS foundation trust and an NHS trust in Torbay, which is designed to bring about closer integration of services in an area well known for its innovative approach to the care of older people.
The question this begs is whether this kind of market regulation is needed in the NHS in addition to the new role of Monitor? There are many differences between healthcare and the industries that OFT and the Competition Commission regulate, and there is a danger that regulators with experience in other sectors will adopt an approach that is not sensitive to these differences. Over exuberant regulation of mergers could delay the implementation of service changes that may benefit patients-for example, by preventing the full integration of care as is being proposed in Torbay.
It is worrying that fundamental questions of this kind are unresolved so close to the date of implementation of the reforms. Evidence that competition in healthcare is beneficial is both equivocal and contested. 4 5 Even where benefits can be delivered, these have to be set against the considerable transaction costs involved in contract negotiations between commissioners and 
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providers and the work of the regulators. The well known limits to markets in healthcare mean that planning, collaboration, and clinical networks 6 should also play a major role in bringing about improvements in care.
Where markets are used, regulators need to be sensitive to the different forms of competition in healthcare. Competition in the market has a role in situations where patients have the time and inclination to decide where to obtain treatment-for example, when receiving planned care. Competition for the market should be the preferred approach when commissioners want different providers to work together under long term contracts to deliver integrated urgent care and care for groups such as older people and those with complex needs. 7 A nuanced approach that combines the right kind of competition alongside planning, collaboration, and clinical networks, where appropriate, is most likely to deliver the desired results.
If GP leaders and Liberal Democrats are to withdraw their opposition, the government needs to provide reassurance on its intentions with regard to regulating the NHS market. To avoid doubt, ministers must be explicit about the place of markets in the NHS, including the role of the OFT and Competition Commission, when they publish the revised regulations. Without absolute clarity on these questions, there is a risk of uncertainty and misinterpretation by the commissioners and regulators tasked with making the regulations and the 2012 act work in practice.
There is also every possibility that old wounds will not heal and will cause even deeper rifts within the coalition, which will create political difficulties for the government as well as unwelcome confusion for the NHS.
